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Banning the Box 

HB 3025 (New State Law “Banning the Box”) 
 
ORS 267.237 (State Law Mandating Criminal 

Background Checks for Certain Mass 
Transit Employees) 
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TriMet is proposing to “ban the box” on all of its employment applications.  

On June 25, 2015, Oregon joined the growing list of states to pass a “Ban the box” law through House Bill 3025.  This refers to a law prohibiting employers from asking an applicant to check a box on the employment application if he or she has ever been convicted of a crime.  This law becomes effective Jan 1, 2016. 

Under HB 3025, it is an unlawful employment practice for an employer to require a job applicant to disclose that he/she has a criminal conviction, either on an application or prior to an initial interview.  But, there are some important carve outs.  First, the law expressly allows employers to consider an applicant’s prior convictions when making a hiring decision.  Second, the employer is exempt from the new restrictions if federal, state, or local law requires the employer to consider the applicant’s criminal history for the position.  Third, if there is a violation, HB 3025 does not provide employees with the right to file a lawsuit.  Rather, an applicant may file a complaint with BOLI.  

The intent of the law is to increase the number of interviews for those applicants who have a criminal conviction.  This law was mirrored after EEOC’s Guidance on Employer Use of Criminal Background Checks, which was issued in April 2015.  The EEOC’s position is that a blanket rule to deny employment to anyone convicted of a crime has a disparate impact on certain minorities, and an employer must take steps to ensure its practices do not result in disparate impact. 

Under ORS 267.237, TriMet is required by law to conduct criminal background checks on applicants or employees seeking to operate motor vehicles of the District or for transportation of passengers in the public transportation system of the District.   This same statute also authorizes, but does not require, TriMet to conduct background checks on applicants whose positions require access to critical infrastructure or security sensitive facilities or information.

Accordingly, under HB 3025, TM would still be legally allowed to ask bus operator applicants on their employment application if they have been convicted of a crime because we are required by statute to conduct criminal checks on our operators.  However, TriMet is recommending that we now ban the box completely on all employment applications, including for bus operators. 

What this means is that on a post-conditional offer, pre-employment basis, TM will still conduct background checks on its bus operators, pursuant to ORS 267.237.  And, pursuant to our policy, we will conduct an individualized assessment of their criminal history to determine if they are qualified for employment.  





Changes to TriMet Policy 
Significant changes:  

• Adding in new category of job positions 
• Post-conditional offer/pre-employment 

basis will obtain checks (ban the box) 
• Applies to Designated Positions:  
 To Union: only for new job applicants 
 To Non-Union: to both prospective 

employees (applicants) and employees 
applying for promotion or lateral move to 
specified non-represented position 
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In addition to banning the box, TriMet is also proposing that we exercise the authority given to us under ORS 267.237 to conduct criminal background checks, again on a post-conditional offer, pre-employment basis, on applicants for positions that would allow them access to critical infrastructure or security sensitive facilities or information.  

As it stands now, TM only conducts these criminal checks on bus operators.  The new category of employees are identified in your packet as the “Proposed Jobs for Criminal Background Checks.”  

The impetus for this recommendation is that we were running into situations where we were disciplining employees (not bus operators) for certain job misconduct and later learning that they actually had a criminal history that may have disqualified them from employment if we had run checks.  That then led to a discussion about why it is prudent to do these criminal checks.  There are several reasons, including avoiding a claim for negligent hiring, negligent supervision or negligent retention.  OSHA’s general duty clause to provide a safe work environment is another reason. 

These jobs that are listed in the new category have been vetted carefully to make sure to only capture those employees whose positions allow them unique access to critical infrastructure or security sensitive facilities or information.  On the union side, the only new category is service workers.  To that end, we have provided notice to the union on October 5 of our intent to change the CR policy to add in these employees.  And, for these new employees, it will be only on new job applicants that we will conduct this background check.  The Union has not demanded to bargain this issue. 

On the non-union side, it will apply to both prospective employees (applicants) and employees applying for a promotional or lateral move to a listed position. 



Next Steps 

No Mid-Term Bargaining requested 
 
Board Resolution  (Required by ORS 

267.237) 
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By statute, just as this Board adopted our current criminal records policy in 1999, the Board must adopt a new resolution authorizing the new policy.  We expect to come back to the Board in December for adoption of the Resolution.   


As I mentioned, the ATU has not demanded to bargain, and the time frame for them to request to bargain has passed. 
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